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MEMO ON INFORMATION PROBLEMS 


Printed here is a memorandum from Samuel J. Archi- 
bald, staff director of the Special Subcommittee on Gov- 
ernment Information of the House Committee on Gov- 
ernment Operations, to Rep. John E. Moss, chairman of 
the Subcommittee. 

Outlined in this preliminary report are the informa- 
tion problems in the federal government left over from 
the Eisenhower administration and the new ones which 
have developed since President Kennedy took office. 


Department of Agriculture 


Eisenhower Cases 


On two occasions the Agriculture Department has 
refused to make public certain documents on the basis 
that government contracts could not be disclosed. One 
case concerned permits for private individuals to graze 
livestock on public lands. These permits, the Department 
held, were contracts precluded from publication under 
departmental regulations. The other case concerned a 
contract, or cooperative agreement, between the Depart- 
ment and the California Planting Cotton Seed Distribu- 
tors, Inc. 

President Kennedy has commented specifically on the 
question of public availability of government contracts. 
Last year he told the American Society of Newspaper 
Editors he believes that “all government contracts, whose 
publication would not endanger national security, should 
be made a matter of public record.” 

Another Agriculture Deparment problem investigated 
by the Subcommittee centers on the existence throughout 
the government of an estimated 5,000 advisory councils 
and committees. Testimony on the secrecy which cloaks 
their operations prompted adoption by the House Gov- 
ernment Operations Committee of these recommenda- 
tions (House Report 2947, 84th Congress, 2nd Session, 
page 92): 


With respect to the availability of information 
about the thousands of industry advisory com- 
mittees, it is suggested that: 

(1) The various departments and agencies 
issue uniform instructions within the department 
for handling information about advisory commit- 
tee meetings. 

(2) Advance notice should be made of all 
meetings of advisory committees, subcommittees, 
task forces or other groups, including the agenda 
to be discussed during the meeting. 

(3) The names of all participants should be 
made public. 


(4) Minutes of each meeting should be made 
available for public inspection, with deletions 
only where national security is involved. 

(5) The chairman of the advisory committee, 
or a spokesman, should be available to brief the 
press about any recommendations and to present 
the general picture of what went on behind closed 
doors. 

(6) So that “insiders” sitting on the advisory 
committee can gain no possible advantage, a press 
release should be issued or a briefing session 
should be held before the opening of the particular 
market next day. 


Despite some improvements in Department of Agri- 
culture policies following issuance of the above recom- 
mendations, departmental regulations were cited last 
year in justification for refusing to make public minutes 
of a National Forestry Advisory Committee — and, in- 
deed, in one case as justification for refusing even to 
name members of advisory committees. 


Kennedy Cases 


The Great Ham Robbery was discovered after the 
Agriculture Department, in the closing days of the Eisen- 
hower administration, issued an order permitting 13 per 
cent more water to be added to hams. The order was 
based on recommendations from an advisory committee 
and all records in the matter were stamped “Administra- 
tively Confidential.” The new agriculture administrators 
have been asked to release the previously restricted ma- 
terial. They also are considering rescinding the ham- 
watering order and holding public hearings on the 
matter. 


Department of Commerce 


Eisenhower Cases 


Thousands of advisory councils and committees exist 
throughout the departments and agencies of government. 
Perhaps the best known is the Business Advisory Coun- 
cil of the Department of Commerce. The Subcommittee 
held hearings on this group and reported its findings in 
House Report No. 2947, 84th Congress, 2d Session, pages 
29-31. As a result, the Committee adopted this conclusion 
(page 85): 


The Business Advisory Council of the Depart- 
ment of Commerce appears to be a part private, 
part public group. When asked about advice given 
by the BAC, the Commerce Department explains 
that the BAC is a private organization. When the 


FOI CENTER PUBLICATION NO. 56 


Council itself is asked about its activities, it ex- 
plains that its records are Government records 
and, therefore, not available under the doctrine of 
executive privilege. The net result of this effort of 
the Commerce Department is to deny Congress 
and the public information about the activities of 
the BAC. Yet the Council advises on matters of 
highest importance to the national economy and, 
ultimately, to the average citizen. 


In addition, the following recommendations were 
adopted by the Committee with reference to the Business 
Advisory Council (pages 91-92) : 


The nebulous status of the Business Advisory 
Council should be clarified by action of the De- 
partment of Justice, or otherwise. 

If it is no more than an assembly of private 
advisers, it should be deprived of all governmental 
help including the use of office space in the Depart- 
ment of Commerce Building. Furthermore, the 
contributions of its members should not be tax 
exempt. 

More important still, BAC should be deprived 
of immunity from congressional inquiries; it 
should be deprived of the protection of so-called 
executive privilege. If the BAC invokes quasi- 
governmental prerogatives in such matters as tax 
exemption and executive immunity, it should be 
subject to the same regulations imposed on all 
other governmental advisory groups. 

It is recommended specifically that the Depart- 
ment of Justice inspect the past minutes of the 
BAC just as it inspects the minutes of all other 
advisory groups. 

It is also recommended that, henceforth, the 
BAC regularly make available its minutes for the 
Department of Justice as do all other advisory 
agencies. 

It is further recommended that the minutes be 
made public promptly following meetings or else 
that the public be permitted to attend the meet- 
ings. 


In a subsequent report (House Report No. 2578, 
85th Congress, 2nd Session), the Committee cited the 
Business Advisory Council as evidence for its conclusion, 
titled “Business as Usual — In Secret,” that “there is a 
persistent attitude on the part of many government offi- 
cials that it is best to do the people’s business in secret.” 


(page 217.) 


Kennedy Cases 


The Commerce Department refuses to make public 
the names of companies granted licenses to export ma- 
chinery and certain other materials to the Soviet Union. 
The refusal is based on a policy established by Sinclair 
Weeks, Eisenhower’s Commerce Secretary, and the Com- 
merce Department people do not yet seem inclined to 
make the information available. They argue the name of 
a firm granted a government export license is in the 
nature of a business secret and that they will not get 
cooperation from the licensed firms if the names are 
made known. 
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Department of Defense | 


Eisenhower Cases 


A most important problem which, of course, goes 
beyond the Defense Department, was the subject of official 
recommendations adopted by the House Government Op; 
erations Committee. The Committee recommended: . 


(1) A system of uniform security clearance, 
applying to scientists working for all agencies and | 
all defense contractors, should be established to | 
increase the efficiency and economy of the security 
clearance procedure. 

(2) The “need-to-know” criterion should be 
abolished so that American. scientists who have | 
passed a rigid security clearance may have ready 
access to the technological information necessary 
to help the nation regain scientific supremacy. 

(3) There should be no attempts to hide the 
discoveries of the basic laws of nature made in 
the past, present, or future. (House Report No. 
1619, 85th Congress, 2nd Session, page 5.) 


| 

These recommendations are based upon conclusions| 
which the Committee voted after a series of hearings with | 
a number of the nation’s leading scientists. There were. 
some improvements in the availability of scientific in-| 
formation, but the Eisenhower administration contended 
that we can achieve security through secrecy. Most lead- 
ing scientists testified that we can achieve security only 
through achievement. | 
Another problem which affects a number of other 
government agencies, but on which the Defense Depart- 
ment could take the lead, is the recurrent overclassifica- 
tion of security information. The House Government Op- 


erations Committee has recommended: 


The Secretary of Defense should direct that 
disciplinary action be taken in cases of overclassi- 
fication. (House Report No. 1884, 85th Congress, 
2d Session, page 161.) 


This recommendation is based upon the Committee’s 
conclusion that: 


Despite some improvements, the Defense De- 
partment’s security classification system still is 
geared to a policy under which an official faces 
stern punishment for failure to use a secrecy 
stamp but faces no such punishment for abusing 
the privilege of secrecy, even to hide controversy, 
error, or dishonesty. (House Report No. 1884, 
Soth Congress, 2nd Session, page 158.) 


Related to the question of overclassification is the 
too-frequent practice of using classification stamps on 
information which is either generally known or impos- 
sible to restrict under the military information security 
system. Throughout the Subcommittee’s hearings and 
the reports adopted by the Committee, there has been 
expressed a strong determination that the nation have 
the most effective system to protect that information 
which is vital to our security. The best system is not 
the one with the broadest restrictions but, rather, an 
information security program which really works since 
it is limited to those items which must — and can — be 


protected. 

The Eisenhower administration made a number of 
improvements in its information classification system. 
The effective date for automatic declassification of cur- 
rent security information was delayed until May 1961. 
The pending declassification system should be studied to 
determine whether any improvements are necessary. 

Another information problem was the on-again-off- 
again handling of nonmilitary missile and satellite news 
in an obvious attempt to create the best possible im- 
pression. The Committee concluded: 


The handling of missile and satellite informa- 
tion is an outstanding example of “management 
of the news.” Security has been perverted as a 
tool for the manipulation of information. Non- 
security information has been withheld solely on 
grounds that it could be embarrassing. The De- 
partment of Defense has attempted to govern and 
control the reporting of news in a nonsecurity 
area in order to produce a desired propaganda 
effect. This is a dangerous precedent which must 
not be allowed to continue unchallenged by the 
public, the press, and the Congress. (House Re- 
port 1884, 85th Congress, 2nd Session, page 159.) 


Although the public, the press, and the Congress re- 
peatedly challenged the news management system, there 
was little improvement. More than one year later the 
Committee, after further investigation, concluded: 


To an alarming degree, the Pentagon’s infor- 
mation organization has assumed characteristics 
of a propaganda ministry, and confusion has re- 
placed candor in areas of vital importance to the 
survival of a democratic society. (House Report 
No. 1137, 86th Congress, Ist Session, page 401.) 


The Eisenhower administration set up a sort of time/ 
phase program for making information available about 
some military hardware. Under this system, after a 
certain date or event, material such as missiles and air- 
planes which would normally be open to public view 
would be automatically declassified. Unfortunately, the 
time/phase regulations applied to too few items and were 
honored most often in the breach. Major problems in 
this area arose at the Cape Canaveral missile launching 
center, and they are by no means solved. The Committee 
has concluded that — 


Manipulation of nonsecurity information about 
missile and satellite projects has been stepped up 
in an effort to “manage the news” and create a 
favorable public reaction to operations of the De- 
partment of Defense. Elaborate “hold for release” 
plans have been devised to feed press, radio, and 
television reporters nonsecurity information on 
condition they will not use it until the Depart- 
ment’s public relations experts say so. (House 
Report 1137, 86th Congress, Ist Session, page 
400.) 


Other information problems in the Defense Depart- 
ment include the availability of information about mili- 
tary accidents and closed meetings by the Army Board 
of Engineers for Rivers and Harbors. 

The House Government Information Subcommittee 


completed an extensive analysis of the availability of 
information about military accidents (House Report 
2578, 85th Congress, 2nd Session, pages 152-174). Many 
unit commanders warned their personnel about unjusti- 
fiable restrictions on such information, but a year later 
the Subcommittee reported that the restrictions still 
existed (House Report 2084, 86th Congress, 2nd Session, 
pages 52-59). In view of the recurrence of the problem 
it might be well to spell out, from the Defense Depart- 
ment, a clear policy about the availability of such in- 
formation. The Army Board of Engineers for Rivers and 
Harbors which acts on billions of dollars worth of river 
and harbor projects at one time held open meetings, but 
under the past administration of the Defense Depart- 
ment, they met in secrecy. Even the votes of the Board 
members are withheld. 


Kennedy Cases 


Defense Secretary McNamara told Admiral Arleigh 
Burke, Chief of Naval Operations, to cut certain inter- 
national policy statements out of a speech he had written 
for delivery before the National Business Publications 
dinner in Washington, D.C. There were some complaints 
at first, but McNamara insisted that he, acting for the 
President as Commander-in-Chief, had a duty to tell the 
military leaders what kind of policy statements they can 
make. The Defense Secretaries under Eisenhower exercised 
the same authority, but the policy was handed down by 
word-of-mouth. McNamara put his policy in writing so 
that it will now be uniform. 

Reporters were refused permission to interview the 
returned RB-47 flyers and there were a number of com- 
plaints from the Washington press corps and hometown 
newspapers. The restriction was lifted after Pentagon 
information people explained that interviews were de- 
layed until the flyers were “debriefed” after their Rus- 
sian prison experience and until they had a chance for 
a vacation. 

Following the “leak” of a memorandum on nuclear 
versus conventional warfare from Secretary Rusk to 
Secretary McNamara, the Defense Department Secretary 
ordered an extensive investigation into the Pentagon’s 
information security system. The Defense Department 
has been warned against permitting the investigation to 
result in a drastic — and probably ineffective — clamp- 
down on nonsecurity information. The Subcommittee has 
requested a discussion with Secretary McNamara before 
he puts into effect any recommendations resulting from 
the investigation. 


District of Columbia 


Eisenhower Cases 


In the course of investigating the policy under which 
many legislative sessions Sf the District of Columbia 
Board of Commissioners are closed to the public, the 
Subcommittee was informed that law neither required 
open sessions nor forbade closed sessions. On this absurd 
basis the Board defended the conduct of the people’s 
business in secrecy. 

In an apparent lack of comprehension of their func- 
tion, the Commissioners compared themselves to a Com- 
mittee of Congress, meeting in closed session to mark 
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up a bill. Completely overlooked, of course, was the fact 
that the Committee must report to an open session of 
the Congress for full public discussion and debate — 
with every word and action entered in the public Con- 
gressional Record. 

The question of open sessions of District of Columbia 
governmental units and the directly related problem of 
public access to records, documents, and other informa- 
tion about the District of Columbia government should 
be considered in connection with proposals for home- 
rule legislation. Many state and local governments have 
adopted worthwhile open meeting and public records 
laws and model provisions in this field might be added 
to a District of Columbia home-rule bill. 


Federal Aviation Agency 


Eisenhower Cases 


In two categories of information, the Federal Avia- 
tion Agency Administrator in the Eisenhower admin- 
istration blocked disclosure to the public on grounds 
ranging from “good taste” to the fear that “unwarranted 
discredit” might ensue. In one case, tape recordings of 
monitored radio conversations between planes involved 
in a recent crash were refused to radio and television 
broadcasters, although the complete transcript of the 
tape recordings had already been issued to the press. 
The discrimination was based on “good taste,” it was 
explained. The other case involves the refusal of the 
agency to make available to the public malfunction re- 
ports, although the reports are widely circulated to the 
industry and even turned over to a private organization 
for supplemental distribution. (House Report 1137, 86th 
Congress, Ist Session, pages 281-293.) The reasoning 
here would appear to stem from considerations of pro- 
tecting the air transport business, rather than those of 
keeping potential passengers informed of the state of 
air safety. 


Department of Justice 


Eisenhower Cases 


A most important problem which affects all aspects 
of the executive branch of the federal government stems 
from the legal advice to the President by the Attorneys 
General in the Eisenhower administration. This is the 
problem created by the claim of an “executive privilege” 
to refuse Congress information necessary to carry out its 
legislative duties, and the privilege has been claimed even 
in violation of clear law requiring executive agencies to 
provide information to the Congress. Following extensive 
Subcommittee hearings on a specific case, the House 
Government Operations Committee concluded: 


When the Executive can select which laws 
shall and shall not be enforced; when this selec- 
tive power is applied to laws providing informa- 
tion necessary for the legislative branch to carry 
out its constitutional duties; when the “executive 
privilege” to control information for the Congress 
flows down from the President throughout the ex- 
ecutive bureaucracy, then the government of this 
nation ceases to be a representative democracy. 


Sweeping claims of an unrestrained “executive 
privilege” to control the facts of government are 
a step toward despotism. (House Report No. 234, 
86th Congress, Ist Session, page 83.) 


The Subcommittee investigated another specific cas 
in which executive privilege was claimed by others tha 
the President as authority to refuse information to Con- 
gress; as a result, the Committee concluded: 


Administrative officials far removed from the 
power of the electorate are exercising arbitrary 
censorship to hide the facts of government from 
the people and their representatives in Congress. 
They claim power, above the duly enacted laws, 
which can be used to cover up waste, inefliciency 
—or worse. Unless this administrative arrogance 
is successfully challenged, democratic government 
must, in time, atrophy. (House Report No. 1224, 
86th Congress, 2nd Session, page 4.) 


In a general report on information problems, the) 
Committee considered some additional instances in which| 
executive privilege was claimed as an authority to with-| 
hold information. In a conclusion titled “The Divine) 
Right of the Executive Branch,” the Committee stated: 


Neither the Constitution, nor the laws enacted 
by the Congress, nor the decision of the courts 
provide any basis for the claim of “executive priv- 
ilege” now imposed upon the public and the 
Congress. The “privilege” of secrecy, claimed by | 
officials far down the administrative line from 
the President, is nothing more than an insidious | 
resurgence of the divine right of an all-powerful 
executive — a doctrine rejected more than a cen- 
tury and a half ago by the American Revolution 
and the Constitution of the United States. (House 
ve No. 1137, 86th Congress, lst Session, page 
400. 


This problem is not limited to refusals of information 
to the Congress alone. Time and again, the Eisenhower 
administration used the claim of executive privilege te 
withhold information from the press and the public. And 
the claim was used against Congress even though statu- 
tory law required the material to be made available. 

In the most recent report on the work of the Special 
Subcommittee on Government Information—a_ report 
covering a five-year study — the House Government Op- 
erations Committee had this to say: 


A new claim of power to control the flow of 
information from the government has arisen — 
the power of the federal executive branch to ignore 
laws requiring dissemination of information; the 
power of “executive privilege” claimed by every 
minor agency in the huge executive branch. 

Not only was “executive privilege” asserted 
against committees of Congress seeking the facts 
needed to legislate or trying to find out how tax 
dollars were being spent. Reporters who sought 
access to a federal agency report on a local jail in 
Kentucky or a local housing agency in Pennsyl- 
vania were told the power of “executive privilege” 
blocked them. Private citizens requesting records 
of the farm crop support program were refused 


under the claim of “executive privilege.” (House 
Report No. 2084, 86th Congress, 2nd Session, 
pages 30-37.) 


In this report, the Committee concluded: 


The power to withhold the facts of government 
is the power to destroy that government in a dem- 
ocratic society. Such power is not to be lightly 
granted nor recklessly used. (House Report No. 
2084, 86th Congress, 2nd Session, page 37.) 


Throughout the Subcommittee’s hearings and reports 
on its activities there are voluminous details on the ex- 
tent of the Eisenhower administration’s abuse of the 
claim of executive privilege to withhold information. 
Nearing completion is a detailed study of this problem 
which will be made available to Justice Department 
lawyers. 

Another Justice Department information problem 
stems from the U. S. Marshal’s Manual. In two separate 
reports the Committee commented on restrictions on 
access to information about federal prisoners, since the 
restrictions seem to be weakly based only on a law pro- 
viding for the “care and feeding” of prisoners (House 
Report No. 1137, 86th Congress, Ist Session, pages 339- 
346, and House Report No. 2084, 86th Congress, 2nd 
Session, pages 107-109.) 


Department of Health, Education, and Welfare 


Eisenhower Cases 


The Subcommittee investigated charges of unjustifi- 
able restrictions on information about councils established 
to advise the Surgeon General in the Health, Education, 
and Welfare Department. The advisory councils were 
cloaked in secrecy because they handled “controversial 
proposals.” (House Report 2587, 85th Congress, 2nd Ses- 
sion, pages 83-86.) The Committee cited the information 
restrictions surrounding the activities of the Public Health 
Service councils in the conclusion titled “Business As 
Usual —In Secret,” (House Report 2578, page 217) 
stating that “there is a persistent attitude on the part of 
many government officials that it is best to do the people’s 
business in secret.” 


Department of the Interior 


Kennedy Cases 


Just before President Eisenhower left office, he gave 
in to the Subcommittee’s repeated urging and issued an 
executive order which prohibited agencies such as the 
Indian Arts Crafts Board and the Migratory Bird Com- 
mission from using military secrecy stamps on their 
records and routine correspondence. In spite of this 
executive order, the Migratory Game Bird Commission 
still uses on some of its documents the military security 
designation “CONFIDENTIAL” —a term reserved only for 
military secrets under President Eisenhower’s executive 
order. This matter has not yet been fully investigated, 
but there is every indication that the Commission soon 
will agree that the wanderings of migrating game birds 
do not qualify as military secrets. 


Oepartment of Labor 


Eisenhower Case 


The names of persons found violating provisions of 
some federal laws dealing with minimum wages and child 
labor are cloaked in secrecy. The previous administra- 
tion of the Labor Department claimed employers caught 
violating the laws would not “cooperate” if they faced 
the additional opprobrium of publicity about the pecca- 
dilloes. Details of the matter are on pages 110 to 118 of 
House Report 2084, 86th Congress, 2nd Session. 


Federal Power Commission 


Eisenhower Cases 


Subcommittee inquiry developed the fact that staff 
reports submitted to the Federal Power Commission and 
used as the basis for granting or denying government 
contracts were withheld from the public on the grounds 
that the staff would be “reluctant” to give advice if their 
reports were made public. (House Report 1137, 86th 
Congress, Ist Session, pages 293-302.) This rationale for 
secrecy was cited by the Committee in adopting the fol- 
lowing conclusion in the same report (page 399) : 


Continued withholding of information and 
official reports from the public and the Congress 
solely because knowledge might create “contro- 
versy” or affect the sensibilities of federal em- 
ployees will inevitably destroy the very keystone 
of American government — the principle that the 
operations of government must endure the cru- 
cible of public debate. 


Post Office Department 


Eisenhower Cases 


Nearly two years ago the Post Office Department en- 
tered into a contract for research leading toward develop- 
ment of a facsimile system of mail transmission. After 
complaints were lodged that details of the contract were 
cloaked in secrecy, the Subcommittee attempted to find 
out why such information was not available. 

As a result of Subcommittee inquiries, certain details 
of the experiment were released to the public, but the 
Department maintained that the contract itself is “not 
available in response to the random inquiries of members 
of the public. . . .” (House Report 2084, 86th Congress, 
2nd Session, pages 122-127.) 


Department of State 


Eisenhower Cases 


Much remains to be done on the availability of 
historical documents and records in the custody of the 
Department of State. About the only positive note on 
this subject during the Eisenhower administration was 
the Department’s policy of making the Potsdam papers 
available for inspection and study. Suddenly this policy 
was reversed. A number of scholars have subsequently 
been denied the opportunity to study these documents, 
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despite the fact they were declassified years ago. 

The entire problem of availability of State Depart- 
ment records for research and study could well be the 
subject of serious review, especially in view of the Kisen- 
hower administration’s advice to one professor that all 
post-1941 files are “generally closed.” 


Department of the Treasury 


Eisenhower Cases 


Various restrictions are imposed by the Treasury 
Department on information about compromise settlements 
entered into with violators of alcohol beverage control 
laws. One set of restrictions was lifted after Subcom- 
mittee inguiry. (House Report 157, 85th Congress, 1st 
Session, pages 20-23.) However, action has not been 
taken on other such restrictions. 

In addition, the Subcommittee has expressed interest 
in restrictions imposed by the Internal Revenue Service 
on comments about proposed changes in regulations. 
(House Report 2084, 86th Congress, 2nd Session, pages 
143-147.) In the closing weeks of the Eisenhower admin- 
istration, increased restrictions on the availability of 
such information was announced. Subcommittee inquiry 
has determined that the new regulations are not properly 
based on statutory authority. 


The White House 


Eisenhower Cases 


On June 16, 1958, the House Government Operations 
Committee concluded: 


Columbia, Missouri 


May 1961 


At the time of the preparation of this report, 
the major steps necessary for an effective declassi- 
fication program still remained to be taken. Until 
they are taken, the vast store of potentially valu- 
able material will continue out of reach of re- 
searchers, historians, scientists, and others. And 
more material will pile up under costly and need- 
less security protection. (House Report No. 1884, 
85th Congress, 2nd Session, page 161.) 


Since then, the Eisenhower administration made 
some improvements in the declassification program, but 
nothing was done to carry out two specific recommenda- 
tions which the Committee adopted: 


(1) The President should make effective the 
classification appeals procedure under section 16 
of Executive Order 10501 and provide for a 
realistic, independent appraisal of complaints 
against over-classification and unjustified with- 
holding of information. 

(2) The President should make mandatory 
the marking of each classified document with the 
future date or event after which it will be reviewed 
or automatically downgraded or declassified. 
(House Report No. 1884, 85th Congress, 2nd Ses- 
sion, page 161.) 


